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CONCURRI NG OPI NI ON

| agree with the nmajority that the "di scovery rule"
shoul d not be applied to plaintiff's claim The Teeters court
held that the statute of limtations was tolled until the
plaintiff discovered or by the exercise of reasonable care
shoul d have di scovered the factual basis for her cause of
action.

In this case, it is plaintiff's theory that at the
time of the all eged event she was aware of the tortious
conduct, but she repressed the nenory of these facts for a
period of years. It is perhaps an oversinplification, but
sinple logic that one cannot "discover" facts known or
previ ously known. The discovery rule as announced in this

jurisdiction presupposes that the plaintiff was ignorant of



the true facts which had been wongfully conceal ed. Conpare
Doe v. Coffee County Board of Education, 852 S.W2d 899 (Tenn.
App. 1992) hol ding the discovery rule did not toll the statute
of limtations, where plaintiffs knew of the abuse previously,
but only filed I ater upon "discovering" that they had been
enotional |y harned.

| do not agree that we shoul d defer the
determ nation of this issue to the Legislature as the majority
suggests. | would follow the | ead of the New Hanpshire court
in State of New Hanpshire v. Joel Hungerford, 1995 W. 378571
(N.H. 1995), which held that expert testinony is required for
the victims testinony to be adm ssi bl e.

General ly, expert testinony is necessary when the
subject matter requires that the court and jury have the aid
of know edge or experience not held by ordinary w tnesses.

Lawr ence County Bank v. Riddle, 621 S.W2d 735 (Tenn. 1981),
and where common know edge furnishes no criteria for judgnent
or where proof depends on observation and anal ysis outside the
common experience of jurors, expert testinony is required to
establish the proof. The Hungerford court also cited the
followi ng from American Jurisprudence:

Ajury...is often confronted with issues which

require scientific or specialized know edge or

experience in order to be properly understood, and
whi ch are not subject to an intelligent

determ nation sinply on the basis of deductions nade

and inferences drawn from ordi nary know edge, conmon

sense, and practical experience gained in the
ordinary affairs of life...On such issues, the
testinmony of a witness with special know edge and
skill is required in order to arrive at an

intel ligent concl usion.
31A Am Jur.2d 832 (1989) (enphasis added by the court).

The attention given to some well publicized
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accusations may nean that nuch of the popul ati on has heard of
the concept of repressed nenories. However, given the state
of scientific know edge, ordinary persons cannot be expected
to have the experience or background for analyzing such clains
wi t hout assi stance from experts.

Expert scientific testinony is adm ssible "if
scientific, technical, or other specialized know edge wi ||
substantially assist the trier of fact to understand the
evidence or to determne a fact in issue". Tennessee Rul es of
Evi dence 702. The factors to test adm ssibility are whether
t he hypot heses are falsifiable, refutable, or testable,
whet her the expert's theory has been subjected to peer review
and publication, or for a particular scientific technique, the
known or potential rate of error and the general acceptance of
the theory. Daubert v. Merrill-Dow Pharmaceuticals, Inc., 113
S.Ct. 1286, 2796-2797 (1993).

Si nce Daubert, few courts have addressed the
adm ssibility of expert testinony for repressed nenory
theories. Clearly, the US. Suprenme Court held that FRE 702
has superseded Frye's "general acceptance"” test. Under
Daubert the scientific testinony need not be known to a
certainty. However, the Daubert court renders the trial judge
a "gatekeeper” on the adm ssion of expert scientific
testinony. The court teaches that when scientific testinony
Is proffered, it is the trial court's responsibility to
det ernmi ne whether the expert is testifying to scientific
knowl edge that will assist the trier to fact to understand and
deternmine a factual issue, which entails a prelimnary
assessment of whether the reasoning or nethodol ogy underlying
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the testinony is scientifically valid, and whether that
reasoni ng or nethodol ogy properly can be applied to the facts
at issue. Daubert, p. 2796.

Daubert requires the trial judge to "ensure that any
and all scientific testinony or evidence admtted is not only
rel evant, but reliable". | believe it is well docunented that
the current state of scientific know edge about repressed
menory is too contradictory and inconclusive to be a reliable
basis for expert testinony at this stage of scientific
knowl edge and devel opnent. The concurring opinion of Justice
Weaver in Lenmmrerman observes:

There is no agreenent, on the viability and

reliability of repressed nenory syndrone within the

Ameri can Medical Association or the Anerican

Psychi atric Associ ati on.

The justice footnotes numerous works di scussing the issue.*’
When and if scientific evidence can neet the Del bert test for
the adm ssion of repressed nenory evidence, the statute of
limtations can equitably be tolled by the court as courts
have done in other circunstances. This does not require an
additional act of the Legislature. |ndeed, a statutory
exception excepting clains based on repressed nenories from
the general statute could validate a scientific theory not
general |l y accept ed.

| agree the Trial Court's judgnent should be

affirnmed for the reasons stated herein.

'addi tional | y, Brown University's Child and Adol escent Behavior Letter,
Vol . 10, #4, April, 1994, in a special report "Is Children's Memory
Rel i abl e" vividly demonstrates the need for nore scientific research
before all owing experts to give general credance to recalled childhood
menori es.
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